UNITED STATES DISTRICT COURT
DISTRICT OF MAINE

Jed Pearsall; William Doyle,

CIVIL ACTION NO. 08-CV-___

Plaintiffs,
v.
S/Y SUMURUN her engines, boilers,
tackle, furniture, apparel, etc., in rem;
SUMURUN Inc.; Robert Towbin; Armin
Fischer; ABC Corp and John Doe,
Defendants,

VERIFIED COMPLAINT
NOW COME Plaintiffs, by and through counsel, Michael X. Savasuk, and allege
as follows for their Verified Complaint against defendants:

1.

This action involves an admiralty or maritime claim within the meaning of Rule
9(h) of the Federal Rules of Civil Procedure with respect to a collision between
three sailing vessels on United States navigable waters and falls within the Court’s
pendent, ancillary, and supplemental jurisdiction as to the remaining aspects of the
claim. Plaintiffs seek recovery for the loss of the vessel and for consequential and
punitive damages as a result thereof.

2.

Plaintiff Jed Pearsall was at all times mentioned, and still is the owner of the
vessel, AMORITA (USCG Doc. No. 201864), a sailing yacht designed by
Nathaniel Herreshoff built in 1905, and was aboard said vessel at the time of the
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subject collision. Mr. Pearsall is an individual residing at 64 Washington Street,
Newport, RI 02840.

3.

Plaintiff William Doyle was at all times mentioned, and still is an individual with
an interest in the vessel AMORITA and was aboard said vessel at the time of the
subject collision. Mr. Doyle maintains an office and place of business at 25 Mill
Street, Newport, Rhode Island 02840.

4.

Upon information and belief, the vessel SUMURUN (USCG Doc. No. 661596), a
sailing yacht designed by William Fife and built in 1914, is now, or during the
pendency of this action will be, within the admiralty and maritime jurisdiction of
this Honorable Court or is otherwise subject to jurisdiction pursuant to Rule
4(k)(2) of the Federal Rules of Civil Procedure. Further, it is believed that
SUMURUN is documented under the laws of the United States and is registered
on the island of Antigua in the Caribbean Islands.

5.

Defendant, Sumurun Inc. is believed to have been at all times mentioned, and still
is, a corporation duly organized under the laws of a foreign sovereign or one of the
States of the United States and an owner and/or manager of the vessel,
SUMURUN. Sumurun Inc. maintains a registered address at 1010 Fifth Avenue,
Apt 11B, New York, NY 10028.

6.

Defendant, Armin Fischer, is believed to have a past, present and/or future
ownership interest in the vessel SUMURUN and is believed to have been at all
times mentioned, and still is, the skipper of the vessel SUMURUN and an
employee of defendants Sumurun Inc. and/or A. Robert Towbin. Mr. Fischer
maintains a residence at 52 E Fork Rd, Camden, Maine 04843.
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7.

Defendant, A. Robert Towbin, is believed to have been at all times mentioned, and
still is, an owner of the vessel SUMURUN. Mr. Towbin maintains an office and
place of business at 665 5th Avenue, New York, NY 10022 and resides at 1010
Fifth Avenue, Apt 11B, New York, NY 10028.

8.

Upon information and belief, defendants engaged in the business of yacht racing
and/or the provision of services related to such activities, and conduct said
activities in U.S. navigable waters as a whole within the meaning of F.R.C.P.
4(k)(2).

9.

Upon information and belief, defendants engaged in the business of yacht
chartering and/or the provision of services related to such activities, and conduct
said activities in U.S. navigable waters as a whole within the meaning of F.R.C.P.
4(k)(2).

10.

On July 7, 2007, the Sailing Yachts SUMURUN, ALERA and AMORITA entered
a sailing race in Newport, Rhode Island.

11.

Pursuant to the Sailing Instructions, the race was governed by the Racing Rules of
Sailing f/k/a The International Rules of Sailing.

12.

SUMURUN interest (includes all Defendants) participated in the race knowing
that it was governed by the Racing Rules of Sailing.

13.

SUMURUN interest agreed to the adjudicating forum for determinations of fault
under the Racing Rules of Sailing
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14.

SUMURUN interest was apprised of the procedures for determining a violation of
the Racing Rules of Sailing.

15.
16.

The Racing Rules of Sailing provide a three tier process which includes two
opportunities to appeal on the issues of fault, rule interpretation and procedure.
These appellate bodies commonly issue published opinions and comprise a
considerable body of jurisprudence relied upon by yacht racers and international
juries.

17.

SUMURUN interest entered the race knowing that a boat was responsible for
damages arising from any breach of the Racing Rules of Sailing.

18.

At approximately 2:30 p.m. on the day of the subject race, Owner Robert Towbin
was at the helm of SUMURUN.

19.

Approaching the racing mark, Owner Robert Towbin was “fast overhauling” the
smaller boats clear ahead.

20.

Owner Robert Towbin was advised that “there was not enough room.”

21.

Nonetheless, Owner Robert Towbin reversed the helm and attempted to round a
racing mark off Beavertail Point in Newport, Rhode Island inside the smaller
boats.

22.

Owner Robert Towbin acted in an arrogant, malicious, outrageous and extreme
manner.

-4-

23.

At the mark off Beavertail Point, SUMURUN collided with both ALERA and then
AMORITA, the collisions causing extensive damage to the vessel AMORITA, as
more fully alleged below.

24.

During the rounding of the mark off Beavertail Point, SUMURUN was navigated
in a careless and grossly negligent manner, with wanton disregard for safety at sea.

25.

The subject collision occurred on the race course during the race and therefore was
subject to the Racing Rules of Sailing.

26.

The subject collision and resulting damages were not caused or contributed to by
any fault or neglect on the part of the vessel AMORITA, those in charge of that
vessel, or those for whose actions plaintiffs are responsible.

27.

The subject collision and resulting damages were caused or contributed to by Mr.
Towbin’s aggressive, malicious and outrageous sailing tactics, and the following
fault, gross negligence and wanton disregard of the vessel SUMURUN, those in
charge of the vessel, and those for whose actions defendants are responsible:
a.

SUMURUN negligently attempted to overtake the smaller sailing
vessels ahead;

b.

SUMURUN was proceeding at an immoderate rate of speed under the
circumstances;

c.

Those in charge of the vessel SUMURUN were careless, grossly
negligent, and inattentive to their duties under the circumstances while
overtaking vessels ahead;

d.

SUMURUN attempted to round the mark, inside of the smaller boats,
even though she did not have the right or the room to do so;

-5-

e.

It became clear to the operators of SUMURUN that a collision would
occur when SUMURUN negligently changed her course in the direction
of the smaller vessels ahead in an attempt to round the mark;

f.

SUMURUN failed to navigate so as to avoid striking the vessel
AMORITA;

g.

Those in charge of the vessel SUMURUN failed to take proper action
when the risk of collision was or should have been apparent to the
operators of SUMURUN;

h.

The vessel SUMURUN failed to keep clear, to slow, stop, or change its
course to avoid a collision when it saw or should have seen that there
was danger of collision;

i.

SUMURUN failed to give any signal indicating her intended course;

j.

SUMURUN failed to hail the smaller boats ahead;

k.

SUMURUN struck AMORITA broadside causing AMOIRTA to sink
and her crew to abandon ship;

l.

After the collision, AMORITA was held afloat, below the surface of the
water, by her rigging which was fouled on the stem of SUMURUN;

m.

SUMURUN did not render aid to the crew or to the vessel, rather,
without permission from AMORITA’s owner and without even placing
a line on AMORITA to mark her location, SUMURUN cut AMORTIA
away sinking her to the bottom of Narragansett Bay.

28.

On July 8, 2007, the day following the collision, a hearing was conducted by the
protest committee which consisted of a panel of experts who are well versed in
yacht racing.
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29.

SUMURUN interest, having been notified of the allegations and the time and
place of the hearing, appeared before the forum, submitted to its jurisdiction,
presented evidence and argument and was permitted to introduce and rebut
evidence and witness testimony, to cross-examine opposing witnesses and argue
orally.

30.

SUMURUN interest did not file a protest against or allege any fault against
AMORITA for the collision.

31.

The protest committee found that SUMURUN breached the Racing Rules of
Sailing thereby causing the collision and exonerated ALERA from any
contributing fault (see Exh. A1 & A2).

32.

SUMURUN, represented by legal counsel, submitted again to jurisdiction of the
forum, presented evidence and argument thus exercising the right to appeal under
the Racing Rules of Sailing to the Narragansett Bay Yachting Association
(NBYA) Appeal Committee.

33.

The NBYA Appeal Committee, in a written opinion, also found that SUMURUN
breached the Racing Rules of Sailing thereby causing the collision and exonerated
both ALERA and AMORITA from any contributing fault (see Ex. B).

34.

SUMURUN, again, exercised her right to appeal under the Racing Rules of
Sailing submitting to the jurisdiction of the US Sailing Review Board by
presenting evidence and argument.
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35.

The US Sailing Appeals Committee found that SUMURUN breached the Racing
Rules of Sailing and caused all the collisions. (see Ex. C);

36.

The US Sailing Appeals Committee’s determination of fault is final and binding
on the parties.

37.

In a case directly on point, JUNO SRL v. S/V ENDEAVOUR, 58 F3d 1 (Maine
1995), the US Court of Appeals, First Circuit held that “[b]y entering a regatta
with sailing instructions that unambiguously set forth special, binding “rules of the
road,” participants waive conflicting rules…and must sail in accordance with the
agreed-upon rules.” The Court further found that the findings of the agreed upon
forum “were final and binding on the parties…”

38.

SUMURUN was properly found at fault for the subject collision through private
resolution of disputes in an agreed upon forum akin to arbitration which met the
requirements for due process and SUMURUN is therefore responsible for the
collision.

39.

As a direct and proximate result of the subject collision caused by SUMURUN,
the vessel AMORITA was severely damaged, and plaintiffs have suffered
damages, losses, and expenses in the total amount to date estimated at
$1,000,000.00 as fully outlined in the Schedule attached hereto, no part of which
has been paid, although payment has been duly demanded.

WHEREFORE, fault for said collision having already been determined, plaintiffs
respectfully request that:
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A. defendants SUMURUN Inc.; Robert Towbin and Armin Fischer be required to
appear and answer this Complaint;

B. that process in rem issue against the vessel S/Y SUMURUN her engines,
boilers, tackle, furniture, apparel, etc., and

C. that the S/Y SUMURUN be arrested, and

D. that all persons claiming any interest in the S/Y SUMURUN be required to
appear and answer this Complaint;

E. that the vessel S/Y SUMURUN, her engines, boilers, tackle, furniture, apparel,
etc., be condemned and sold to satisfy plaintiff's damages as alleged above,
with legal interest on the above amount from July 7, 2007 until paid, and costs;
and

F. that the court enter judgment for plaintiffs and against defendants for the full
amount of plaintiffs’ actual damages, together with interest until paid, and
costs; and

G. that the court enter judgment for plaintiffs and against defendants for the
consequential damages; and

H. that the court enter judgment for plaintiffs and against defendants for punitive
damages; and
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I. that plaintiffs are granted such other and further relief as the court may deem
just and proper.
Dated: Portland, Maine
March 5, 2008

/s/ Michael X. Savasuk
Michael X. Savasuk, Esq.
Maine Bar No. 2708
P.O. Box 267
Portland, Maine 04112-0267
(207) 773-0788
Email: mxslaw@maine.rr.com
Local Counsel for Amorita
OF Counsel:
Jessica De Vivo, Esq.
Counsel for Amorita
Cichanowicz, Callan, Keane, Vengrow &
Textor
61 Broadway, Suite 3000
New York, New York 10006
Ph: 212-344-7042 / Fx: 212-344-7285
Email: jdevivo@cckvt.com
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VERIFICATION

JED PEARSALL declares that the following statement is true under the penalties
of perjury:
I am the registered Owner of the Sailing Yacht AMORITA (USCG Doc. No.
201864) in the above captioned matter. I have read the foregoing Complaint and believe
the allegations contained therein to be true.

Such belief is based upon personal

knowledge and information and from reviewing various documents and materials in the
public domain.

Dated:

Newport, RI
November 14, 2007
By: /s/ Jed Pearsall
Jed Pearsall
Amorita Owner
64 Washington Street
Newport, RI 02840

Sate of New York }
County of New York}ss.
Sworn to before me this 14th day of November 2007:
Patrick Michael DeCharles, II
Patrick Michael DeCharles, II
Notary Public, State of New York
No. 02DE5020061
Commission Expires 11/8/09
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